AGRICULTURAL CONSERVATION EASEMENT AGREEMENT 





		THIS AGRICULTURAL CONSERVATION EASEMENT AGREEMENT("Agreement") is made by and between Grantor and Grantee.





WITNESSETH:





		WHEREAS, Grantor is the sole owner in fee simple, subject to prior conveyances of mineral rights, of certain real property in                   County, Illinois, more particularly described in Exhibit A attached hereto and incorporated by this reference (the “Property”); and 





		WHEREAS, the Property is located within                (     ) miles of the               , Illinois metropolitan area, an area which is exerting considerable development pressure on surrounding agricultural land; and 





		WHEREAS, all of the Property has been owned by Grantor  for more than three years; and 





		WHEREAS, the United States Department of Agriculture, Natural Resources Conservation Services has determined that the Property is “prime” farmland, as defined by its rules and regulations; and 





		WHEREAS, it is the clear public policy and stated intent of the United States of America to preserve productive farmland in its existing condition as expressed in the Farmland Protection Policy Act (7 USCS 4201 et seq.); and





		WHEREAS, it is the clear public policy and stated intent of the State of Illinois to preserve productive farmland in its existing condition as expressed in the Farmland Preservation Act (505 ILCS 75/1 et seq.), the Real Property Conservation Rights Act (765 ILCS 120/0.01 et seq.), the Agricultural Areas Conservation and Protection Act (505 ILCS 5/1 et seq.),  the Property Tax Code (35 ILCS 200/10-166) and the Civil Administrative Code (ILCS 205/40.28); and 





		WHEREAS, the                County Soil and Water Conservation District, a unit of local government established under the Soil and Water Conservation Districts Act (70 ILCS 405/1 et seq.) for the purpose of conserving soil and water resources, has specifically designated the Property as worthy of preserving for agricultural conservation purposes; and 





		WHEREAS, it is Grantor’s wish and desire to grant Grantee the right to preserve and protect the existing agricultural uses and character of the Property in perpetuity to the extent such uses and character remain consistent with the surrounding area; and 





		WHEREAS, Grantor desires to make a charitable gift of the Property interest conveyed by simultaneously granting to Grantee a perpetual conservation restrictive easement over and across the Property for the purpose of restricting, preserving and protecting the open space and agricultural resources in and to the Property (“the Easement”) and to assure that, under Grantee’s perpetual stewardship purpose, the open space character and agricultural resources of the Property will be conserved and maintained forever, and that uses of the Property that are inconsistent with these agricultural purposes will be prevented or corrected; and





		WHEREAS, Grantee is a publicly supported, tax-exempt nonprofit organization under Sections 501(c)(3) and 509(a)(2) of the Internal Revenue Code and which represents a “qualified organization” as defined under Section 170(h) of the Internal Revenue Code and whose primary purpose is preservation, protection, or enhancement of land in its natural agricultural, forested, and/or open space condition; and 





		WHEREAS, the Board of Trustees of Grantee, by formal resolution, agreed to accept the Easement and the responsibility of enforcing the terms of the Easement and this Agreement and upholding its conservation purposes forever; and 





		WHEREAS, Grantee is willing and able to preserve the above described agricultural conditions in a manner consistent with Grantee’s goals.





		NOW, THEREFORE, in consideration of the above premises, the terms and conditions hereof and the covenants, premises and undertakings set forth herein, the parties agree as follows:  





		1. 	Purpose.





		The purpose of the Agreement is to set forth the terms and provisions relating to the Easement granted by Grantor to Grantee which will permit Grantee to preserve and maintain the existing open space and agricultural character of the Property, assuring the future availability of productive land for agricultural uses consistent with and in furtherance of the Farmland Protection Policy Act, the Farmland Preservation Act, Real Property Conservation Rights Act, the Agricultural Areas Conservation and Protection Act, the Property Tax Code and the Civil Administrative Code.


		2.	Restrictions.





		Grantor makes the following restrictive covenants which shall run with and bind the Property:





	(a)  There shall be no new residential, commercial or industrial development of the Property, except as specifically authorized under Paragraph 3.





	(b)  There shall be no new construction of an Animal Feeding Operation as defined in the Illinois Environmental Protection Act (415 ILCS 5/1 et seq.) and the rules promulgated under that Act concerning agricultural related pollution.





	(c)	No trash, refuse, vehicle bodies or parts, rubbish, debris, junk, waste, or radioactive or hazardous waste, shall be placed, stored, dumped, buried or permitted to remain on the Property, except as reasonably required for the use of the Property as permitted hereby, and except in accordance with applicable law.  The storage of agricultural products, byproducts and agricultural equipment on the Property in accordance with applicable law is permitted.





	(d)  The party in possession of the Property shall comply with all applicable federal and state requirements with respect to the use and application of fertilizers and chemicals and the Natural Resources Conservation Service conservation plan specifically developed for the Property, which plan is attached as Exhibit B and incorporated herein by reference.  





		3.	Permitted Use.





		3.1.  The parties agree that the current agricultural use of, and improvements to, the Property are consistent with the conservation purposes of the Easement and Agreement.  Except as expressly limited herein, Grantor retains for itself, its successors and assigns, all rights of ownership, including the right to use the Property for purposes not inconsistent with the Easement and this Agreement, providing that all uses shall be in full accordance with applicable local, state and federal laws and regulations.





		3.2.  By way of illustration and not in limitation, these permitted uses include the following:  





	(a)  The right to maintain and replace existing structures and roads.


	(b)  The right to utilize modern farm equipment, chemicals and fertilizers consistent with applicable laws and regulations and to farm the Property in accordance with sound agricultural and management practices.





	(c)  The right to construct new residences and farm buildings that are subordinate to and directly supportive of the farming operation on the Property.





	(d)  The right to sell, lease, exchange, mortgage or otherwise dispose of the Property, subject to the restrictions of the Easement.  





	(e)  The right of the owner of the Property and their guests to hunt, fish, temporarily camp and make any non-commercial recreational use of the Property  that is not inconsistent with the purposes of this Easement and Agreement and that is conducted in accordance with state and federal regulations.  





		4.	Contingency.





		In the event the Internal Revenue Service makes a final determination that Grantor’s grant of the Easement does not qualify under the Section 170(h) deduction, the Section 2031(c) exclusion or the 2055(f) deduction or that the value of such exclusion or deduction is materially different than the value claimed by Grantor, then Grantee agrees to rescind the grant of this Easement without any further recourse by Grantee.





		5.	Liability and Indemnification.





		Grantor shall indemnify Grantee against, and hold Grantee harmless from, any and all loss, costs, claim, liability, or expense (including reasonable attorneys fees) arising from or with respect to the Property, unless due to the gross negligence or willful misconduct of Grantee.  Grantor shall keep the Property insured with comprehensive general liability insurance against claims for personal injury, death, and property damage, cause Grantee to be named as an additional insured party on all such insurance policies, and provide evidence of such insurance to Grantee promptly upon request.





		6.  Enforcement.





		6.1.  Grantee shall have the right to enter upon the    Property upon reasonable advance notice to Grantor for the purpose of inspecting for compliance with the terms of this Easement.  If Grantee determines that a violation of the Easement or Agreement has occurred, Grantee shall so notify Grantor, giving Grantor thirty (30) days to cure the violation, or such additional time as might be reasonably necessary.





		6.2.  Notwithstanding the foregoing, where Grantee in Grantee’s sole discretion determines that an ongoing or threatened violation could irreversibly diminish or impair the Property, Grantee may bring an action to enjoin the violation, ex parte if necessary, through temporary or permanent injunction.





		6.3.  In addition to injunctive relief, Grantee shall be entitled to seek the following remedies in the event of a violation:





	a)  money damages, including damages for the loss of the agricultural conservation values; and





	b)  restoration of the Property to its condition existing prior to such violation, including the removal of any improvements. 





		6.4  Said remedies shall be cumulative and shall be in addition to all remedies now or hereafter existing at law or in equity.  In any case where a court finds that a violation has occurred, Grantor shall reimburse Grantee for all its expenses incurred in preventing, stopping and correcting the violation, including, but not limited to, reasonable attorneys’ fees.  The failure of Grantee to discover a violation or to take immediate 


legal action shall not bar Grantee from doing so at a later time.  In any case where a court finds no violation has occurred, each party shall bear its own costs.





		7.  Transfer of Easement.





		Grantee shall have the right to transfer the Easement and this Agreement to any public agency or private nonprofit organization that, at the time of transfer, is a "qualified organization" under Section 170(h) of the Internal Revenue Code, provided the transferee expressly agrees to assume the responsibility imposed on Grantee by the Easement and this Agreement.  If Grantee ever ceases to exist or no longer qualifies under Section 170(h) of the Internal Revenue Code, or applicable state law, a court of competent jurisdiction shall transfer the Easement and this Agreement to another qualified organization having similar purposes that agrees to assume the responsibilities imposed by the Easement and this Agreement.











		8.  Transfer of the Property.





		Grantor agrees to incorporate by reference the terms of the Easement and this Agreement in any deed or other legal instrument by which it transfers or divests itself of any interest, including, without limitation, a leasehold interest, in all or a portion of the Property.  Grantor shall notify Grantee in writing at least ten (10) days before conveying the Property, or any part thereof or interest therein, to any third party.  Failure of Grantor to do so shall not impair the validity of the Easement or this Agreement or limit its enforceability in any way.





		9. Amendment of Agreement.





		This Agreement may be amended only with the written consent of Grantor and Grantee.  Any such amendment shall be consistent with the statement of purpose of this Agreement and shall comply with Section 170(h) of the Internal Revenue Code or any regulations promulgated in accordance with that section.  





		10.  Extinguishment.





		A court with jurisdiction may, if it determines that conditions surrounding the Property have changed so much that it becomes impossible or impractical to fulfill the statement of purpose of this Agreement, extinguish or modify the Easement and Agreement in accordance with applicable state law, at the joint request of both Grantor and Grantee.  If the Easement and Agreement is extinguished by judicial proceeding, Grantee shall be entitled to a portion of the proceeds from any subsequent sale or other disposition of the Property, calculated in accordance with Paragraph 11 below.  Grantee shall use its portion of said proceeds in a manner consistent with the statement of purpose of this Agreement.





		11.  Proceeds.





		11.1.  The grant of the Easement gives rise to a property right, immediately vested in Grantee, which, for purposes of calculating proceeds from a sale or other disposition of the Property as contemplated under Paragraph 10 above, shall have a value equal to a percentage (the "Proportionate Share") of the value of the Property unencumbered by this Easement.  The Proportionate Share shall be determined by dividing the value of this Easement, calculated as of the date hereof, by the unencumbered value of the Property, also calculated as of the date hereof.  The Proportionate Share shall be set forth on Exhibit C attached hereto and remain constant.


		11.2.  Unless state law provides otherwise, if the Easement and this Agreement is terminated and the Property is subsequently sold, exchanged, or taken by exercise of the power of eminent domain then, as required by Treas. Reg. Sec. 1.170A-14(g)(6), Grantee shall be entitled to a portion of the proceeds from such sale, exchange or condemnation equal to the Proportionate Share.





		11.3.  All expenses related to the termination of this Easement shall be paid out of any recovery proceeds prior to distribution of the net proceeds as provided above.





		12.  Procedure in the Event of Taking by Eminent Domain.





		If the Easement is taken, in whole or in part, by exercise of the power of eminent domain, Grantee shall be entitled to compensation in accordance with applicable law.





		13.	Interpretation.





		This Agreement shall be interpreted under the laws of the State of Illinois.  Any general rule of construction to the contrary notwithstanding, this Agreement shall be liberally construed to effect the statement of purpose of this Agreement.   If any provision in this Agreement is found to be ambiguous, an interpretation consistent with the statement of purpose of this Agreement that would render the provision valid shall be favored over any interpretation that would render it invalid.





		14.  Successors.





		Every provision of this Agreement that applies to either party shall be binding on and inure to the benefit of the parties and their respective agents, heirs, executors, administrators, assigns, and other successors in interest, and shall continue as a servitude running in perpetuity with the Property.





		15.  Severability.





		Invalidity of any of the covenants, terms or conditions of this Agreement, or any part thereof, by court order or judgment shall in no way affect the validity of any of the other provisions hereof which shall remain in full force and effect.





		16.  Notices.





		Any notices required by this Agreement shall be in writing and shall be personally delivered or sent by first class mail, to Grantor and Grantee respectively at the following addresses, or to such other addresses as the parties may designate by notice to the other party:





		To Grantor:





		                      


		                      


				            








		To Grantee:





		                        


		                        


		                        








		17.  Grantor’s Title Warranty.





		Grantor warrants that it has good and sufficient title to the Property, free from all encumbrances and hereby promises to defend the same against all claims that may be made against it.  There are no holders of liens or other encumbrances against the Property arising from borrowing.





		18.  Subsequent Liens on                     .





		No provision of this Agreement shall be construed as impairing the ability of Grantor to use this Property as collateral for future indebtedness; however, any secured lender shall subordinate its interests in the Property to the Easement and this Agreement.  





		19.	Subsequent Encumbrances.





		The grant of any easements or use restrictions that might diminish or impair the agricultural viability or productivity of the Property or otherwise diminish or impair the statement of purpose of this Agreement is prohibited, except with the written permission of Grantee.





		20.  Grantor’s Environmental Warranty.





		Nothing in this Agreement shall be construed as giving rise to any right or ability in Grantee to exercise physical or management control over the day-to-day operations of the Property or any of Grantor’s activities on the Property, or otherwise to become an operator with respect to the Property within the meaning of The Comprehensive Environmental Response, Compensation, and Liability Act of 1980, as amended (CERCLA) or any corresponding state and local statute or ordinance.  Grantor warrants that it has no actual knowledge of a release or threatened release of hazardous substances or wastes on the Property, as such substances and wastes are defined by applicable law.





		21.  Perpetuation of Easement.





		Except as expressly otherwise provided herein, the Easement shall be of perpetual duration, and no merger of title, estate or interest shall be deemed effected by any previously contemporaneous, or subsequent deed, grant, or assignment of an interest or estate in the Property, or any portion thereof, to Grantee, it being the express intent of the parties that the Easement not be extinguished by, or merged into, any other interest or estate in the Property now or hereafter held by Grantee.





		22.  Waiver.





		No waiver by Grantee of any default, or breach hereunder, whether intentional or not, shall be deemed to extend to any prior or subsequent default or breach hereunder or affect in any way any rights arising by virtue of any prior or subsequent such occurrences.  No waiver shall be binding unless executed in writing by the party making the waiver.





		23.  Acceptance.





		As attested by the signature of its Trustee affixed hereto, Grantee hereby accepts the right and responsibilities conveyed by the Easement and this Agreement.

















*   *   *





























		IN WITNESS WHEREOF, Grantor and Grantee, intending to be legally bound hereby, have hereunto set their hands on the        day of                    , 2001.  





        					                         





     			     





					    	By:                               


					





					





		Subscribed and sworn to before me this        day of                       , 2001.








						                            


						Notary Public   


										(Seal)





	                           





						By:                               


   						   Trustee





		Subscribed and sworn to before me this           day of                          , 2001.








						                           


						Notary Public   


										(Seal)
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